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lying betweén their rotate quay; levee or ball 
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assured toMfile Adal grantees, under “whi 
they claim—that a ‘part of this space was gral 
éd by ~ Baron da Civcimadiliens ert 
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f this grant, wi, et) site sipenae 
fo prov’ and ‘buildypon ‘it; : ‘but phese — 
C ks :were abated" as'a~public nuisance, “by Crapo at, 
eaerpoentign: of this ‘city, and proceedings Brame 
yore. ‘thereon in the court of the first dis~ Siig 
' : and a. judgment rendered, by whichsthe 
pars those “who need _were 
prour or commron, tnppeabeibeines of no 
ce having been made ‘bythe mayor, &c; 
h judgment @s complained of « as» doing 
"|. tie manifest injury to thé plaintiffs, by, x 
Mt |, depriving them . oftheir -several. and» proper — 
i} righto—that the defendant had, im-consequenep 
aid judgment, again commetived inclo- — 
Mie'of said” ground; for the f Build. e 
in “speipaaneanel injury, damaghanditotaldes- pg 
Wiclion: of. their an aa a title ithe. 
Miche sie : 
3 this vpattion’am. injanction was ‘gate, | 
| was afterwards:-dissolved and the suit 
ie. 3 "hs ‘ “ae, , Pe $ 
jet » plaiatits appeslid, and the.record.cams : 
pp without any vstatement of facts jin: 
porilof the evidence adduced en. pig 
rn ‘bill of exceptions 4 on ‘the. recon, 
It was taken to the op the district court, — 


‘invrefyging Pavol evidence: to be.given by the 





“beatosn 
‘Liotegu, -was intended and. 
a aes time, tbe in inf and to opera an _ 
Beare: gnishment ofthe grant to Francip Lictoagp 
Ay NE are claimed t 


oa | 


. aha eat 


i illo 


tothe: cine parol: t vin 
oonp dete 1 Henning anda 
Sord,:420, 2 y 408; Powell on ca 
420, 4 Dey, Cachan. AR, Sedehns 
“wi llypnec. 8; Philips’ low of evidence fk 
410 t0448, and the authorities he there ¢ 
fr | 
of the cause, has«probak 
fe wim in shis: jud; 
# none ‘have a fosleus conitendl 


spans} pat those who are parties to it’ 





actions of the plaintiffs to’ the grant under 
* y the: defendant’ claims, andwhich they” 
— endeavor ‘to, support: by competent tes- 
* ‘timony, are’ these see weedabe orate ie Lote 
4. Dhabithe said grant.is of:a'thing which ie 
“snot in commerge-¢to-wit, of a piedsofmlaid 
. which, conformably to the aathentic plans Wf 
) this city; and tovuninterrupted abage, ouglitto 
be open and free for the use of the: pablic. i 
ay “®,' That the said grant was either not-accept- 
| bay.oF if accopieds wéniaftirmards abandoned | 
v reget senses eter) “ne, 


— sihimiaapiciatbeel male an that 
tha: thing. which-ie the :ebject of it bea’ af 
ww , —« this 





- eolorgble: proceed 
Adal righto-of wilh, way be 0 alll 
as an invariablejis ae rae 
‘thier, 223. 5 ns Herd sas oe sag a 0 ill 
- Vth 9 Mier agg ot eee ee me 
i is-abundantly evident, from the f 
principles. ae jurisprudence; that rn i 
| ovebttiny complete la hae Ma 
a judgment,,in af-word,. 25 woald. a 
W quit werednstituiedsfor, the.» hing; | ~ 
‘ gr-on the same eause-of action : sieewiig me | 
oe ‘requires . benaeisoret ‘Bhis < 
port. ag chat ie dis a: otra oak | 
i ‘The. jatdgment,:iw the: present: case, i al | 
ground. - Tt does not decide the pai | 
) epoeehslndigaee ‘ ment of tel 4 
| gelepage’ infront of, ae wey 





OF THE STATE oF LOUISIANA, 


“salon or: public ptoperty—and, while the judg Past T 
+ Ment leaves this principal point, the only one of a Py 
| importance i in the cause, undecided, it proceeds ae f 
 todetermine a point which is not, put-in issue ae 
@ right which is not claimed. This -error is 
F donded on a mistake as'to the nature of the 
“yplaintitts’ demand. ‘The judgment states—<« in 
| this case, the petitioners’ claim rests upon‘two 
 grounds—1. that the words in the deed, face aw — 
| fleuve, ‘convey a ‘title to all the intermediate 
grounds, from the front of their buildings to-the 
> river ;7’--on which it is decided,.that «the words 
| face au fleuve, are words of description merely, | 
ysand convey: no interest, whatever.” =: oaaee 
./The word interest here must, we , contend,» be , 
ane according to the supposed claim or 
“title to which it refers—namely, a title to all the 
intermediate groand, &c,°a-title to which, dp 
fact, the petitioners have laid vo claim-in their - 
+ petition. -Were the court now to confirm this - 
sti would’“they ‘not thereby pre-judge a - 
/ tiiost important question, in which many of: the 
ES ioarien proprietors of this commonwealth are 
sania interested’? Would they not finally 
| decide: a point which had not been,-and which, 
y | iw this cause, could not,-from the-nature of the 
" I pesine -have been argued before.thems..g¢ 
“This judgment must be pronounced null, op. - 
VoL, v. P2 


a. 
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ede "CASES IN THE SUPREME COURT 


Bast tn Dit the authority of the following law: « The: 
ment or sentence that is given of or conce 
Gassor & a. a thing which is not demanded, is not vali 
Baaxc. Part. 3, 22,:16... Among the instances of. 
tule is this, to wit—®* as-if the action be for. 
| property. of a thing, and judgment be pronou 
| 1 ‘for the possession.”’ And so, no doubt, the; 
ment would be null, if the supposed case 7 
- geversed—and so, of course, must the jud ie 
‘in question be null, inasmuch as it decides on: 
right of property,. which has.not been dem 
Let us hear what Pothier says upon a 
points—that admirable jurisconsult, whose es ‘* 
: __-' versally respected decisions, are drawn from, ‘ 
. a the sources of our own civil jurispradence, g 4 
a . well as from the principles of immutable justice, 
“ A judgment,”. says this author, «is, null. 
when the object of the. condemnation which it, 
pronounces is uncertain. Sententia debet esse } : 
certa.”? 2 Pothier on obligations, n.18. Andfar |, 
ther— a judgment is.null, when it has pro, — ta, 
nounced upon what has not been demandeds op |. 
when it has. condemned a party to more tham | 
‘what has been demanded from him} for the | : 
judge is appointed only to.resolve upon the de. a ye 
mands which are brought, before him, and:he 
sa commequéntly, render the judgment, Oy }- 


ev 


















































| “OF THE STATE OF LOUISIANA. | 
Rs » East'n a 
—pept _ what is the object of the demand. : ca - 
a pdaaag ww 

*\ .Frem the pial constitution of ¢ our tribu- Casnor at. 


~ pals of the first instance, and the introduction > 
| of the mode of trial by jury in civil cases, we 
 & ‘may ‘with propriety refer, in such a case as the 
present, to the common law authorities, : ‘The 
finding of the court below may be: ‘considered, | 
_ jn sonie respects, as if it were the verdict of a 
jory—Bat a verdict must ‘comprehend the 
“| ~~ whole issue, if it does not, a judgment entered 
thereon will be erroneous,’? Miller vs. T'ret, 
1}: Exchequer. 1 L. Raymond—A new ‘trial was 
granted, the question never having been fully 
- pefore the j jury. Rex vs. — 4 Burrows, 
—_ | 

A verdict was ‘held bad, becanse it did not 
find the issue joined. Brown vs. dealing 
Mass. T. R. 436. 

The supreme court of the United Sites, de- 
deed, in the case of Patterson. vs. the United 
' States, 2 Wheaton, 225, that <the. rule of 
_ law is precise upon this point. A verdict is 
bad if it varies from the issue in a substantial 
"matter, or if it find only a part of that which is 
} inissue. The reason of the rule is obvious ; 
a | ibresults fromthe nature and end of the plead-. 
> , *e «©6Whether the jury find a generalor 4 s9¢- 
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. GASES IN THE CURE COURT : 


* "Béet’n District. st cial verdict, . it ‘is their: daty to decide the ve 


Feb. 1818. 


wy~ point in issue; and although the court, iny it 
Gfaset & a» the; cause is tried, may give form to’ a 


. Bane, 


finding, so.as to-make -it harmonize with-4j 
issue, yet if it appears to that court, or tot} 
appellate court, that the. finding is ye 


from the issue,.or is confined to\a part onlyep gee 
the matter in issue, no judgment can be ren jes 


ed upon the verdict.” © 


These decisions are all drawn from the ne 


ciples of common sense, which I sét out wi th 
establishing ;—namely,. that ree ‘ob 


valid, must be certain, full, and decisive. * 


If it should appear to this honorable ee tf 
that-the nullity of this jadgment has, in an ° 
gree, been occasioned by the indistinctnes ‘i 
want of precision in the plaintiffs’ pe ie: 


‘then, T beg leave to suggest, that the 2 


may be remandéd, with instractions to the 

trict judge, to allow the plaintiffs to amend th 
petition, on such conditions~as this court 1 
deem reasonable, such a proceeding -woul 
perfectly conformable to the liberal provision 


_ the 13th section of the act'to organize this éo , 


which enables them to give judgment accor 
as’ the rights of the cause, and ‘the matter 
law shall appear. Such a proceeding is: 


authorized: by the practice of the supreme 





eo United inetiei whies ecidtigs on Adm aaaaet 
eb. 18185. 
“lly causes s—in which the rules of procedure? ¢ “ 
are | ‘gs liberal as-those:of .our own tribune Chavet 
~ heing founded, indeed, upon the same excellent Brix > / 
“gystem of jurisprudeiice. ae 
My ) In the case ofthe Brig Caroline vs. the Uni: 
a ‘fad States, 7 Cranch, 500, the supreme court 
“a : ae following sentence : é 
% This cause came on to™he heard on the 
1 transcript of the record, and was argued by 
il | “counsels on consideration whereof, it is the 
W 1 opinionof the court, that the libel is too imper- 
WEF fectly drawn, to found a sentence of condemna- _ 
“a0 tiowthereon. The sentence of the said circuit 
on one is, therefore reversed, and the cause re- 
~ anded to the said circuit court, with directions 
- fo admit the libel'to be amended.” The libel in 
: this case did not state any certain specific offence. 
| twas, altogether in the. alternative; vague, 
ie | uncertain, and informal. ‘The same point was 
nay | also decided by the same tribunal, in the cases 
the Enterprize, the Purity, and. the Ann. 
oe ie 1 Gallison 22. | 


I. The want of the endilte of rastateniéntot 
- facts, distinct from the. opinion. and judgment: x 
of the court below, précludes: the: appellatite,. 
_ seording to the rules of this court, from ‘urg- 





CASES IN ‘THE SUPREME couRr 


— ings with effect, the objection set, forth in 


last error. This circumstancé will, no: 


-Cusnor ibe: furnish an additional inducement to this ¢¢ 


uate 


to remand the . cause, in’ order that it. 


fully investigated and instructed ; andi eh va : 
brought before them, if necessary,” in 's 7 } 
manner as will enable:them to decide it %: all |. 


on its substantial merits, and set the. ve 
portant: wars on which it depends, wil 


for ever. “4 ‘ 
Mazureau, for the defendant. We have m ! 


thing. to do with the authorities cited, 
Heuning and Mumford, Willes, Powell, I 


- Johnson, Evans, Phillips, &c. | Every pe “ag : 
| whose property or rights have been affec 
a deed to which he was not a party, heal ‘ 
tainly the right of opposing the execution @ bi : 
by this old maxim, id quod: nostrum est, i 


facto nostro ad alium transferri non 
but I deny him the right of asking ther 
sion of the deed. The deed, thotgh not t 


ing upon him, is good between the parties; a ) 


may forever exist, without depriving him in 
rights or property; unless he gives:his conse 


 it-quod ab initio vitiosum este non potest ih 
tu temporis convalescere.” ‘The judge rs 


therefore, very correct in that position. : 
As to the first objection of the plaintiffa 





pi gies, CR ip 


OSES, AS Pie eae tte 


oa a. oe ee ee i es ees ces ee 


Sor THE STATE oF LOUISIANA. 


: y grant, I refer: the court to the pleadings they “ae 
| qill see there—that nothing of the kind was at 
| \jgeue—that. the question of a public common Cuavor a 
yl | was finally decided and settled in the negative, sane 
, py e-solemn judgment of a court of the lastre- 
gor) rendered between the parties in another - 
]. gultjsand which has acquired the force of res | 
As to the second; I refer the court to the 
|, jndgment of the district court, ia’ which they, 
‘|. will see:that the only’ object of the oral testi- 
| | mony, which hasbeen rejected, was to shew. 
‘| that a grant made ‘to Louis Lioteau was in- 
1 tended and so understood at the time to be in 
1 lien and place, and to 6perate as an extinguish- 
|}. ment of the grant made to Francois Lioteau.”. 
4 | © Now, that these -facts are incontrovertibly es- 
tablished, I will ask this-court if the judge be- — 
i | low. could admit the evidence offered? Could 
sig |. he do it, when he saw the grant made to Fran-” 
| gois in the hands of his representives ? If the 
oa} grant made to Louis had been made to be in 
su) lieu and place, and to operate as an’ extinguish- 
1 ment of the grant made to Frangois, would net 
‘that grant, made to Frangois, have been with-: 
‘drawn and annihilated? Does not. its existence 
aM] at this time. shew, most conclusively, the faleity 
je | of the story made by the plaintifis?’ 





Bast’n District. 
Feb. 1318. 
a) 

Cain: oT & aL. 

08. 


* " Brawo. 


ASES, TN THE — COURT 


Could the judge below: admit oral test 
to prove the abandoumeént or extnghishae 
a most solemn and authentic deed; a’ 
grant, when our: statute says, “ neither a 


' parol evidence ‘be admitted against ort 


wat is contained in the acts, nor on what 
have been said before, or at-the time of ‘y 


the said acts, or since.”* Civ. Code, 310/mn4 


242. 


‘ this. rule is applicable only to lawful 


deeds clothed .with every character’ whi ch th 
_ law requires. One of the indispensablg'ty i 
sites of such a deed is, that the thing white 


the object of it bé a lawful object of comme 
Admit this’ to be truae— who told the plai 
counsel that the grant is not clothed with ¢ 


. character which” ‘the law requires ? How i 


he shew that itis not? Is there any such th 


in the record?’ Is it even ee 4 in the j 
tiffs’ petition ? ¢ No. 


_ Again, ‘who told. the plaintiffs’ counsel | 
‘the land, which’ is’ the object of our, sole 
grant, is not a lawfal object of commerce?’ 


not-his' clients: shewn in their petition ‘tha 


final judgyent, rendered between mine and 


public, has decided that this land isa priv ‘ 
“and not a*piblic property ? 


* 


\% But,” says the counsel for the plain 


re 
ee 





a, this ii rT) naaliaaibe to all ae ae kan P 
in whichfraud ‘is committed ‘against Bum + 
+ hind persons, no-matter whether the thing con- 
be in commerce or not—for in both 
~ y esitn testimony alone can be admitted. 
giean be said to belong to a city or- 
ration, or destined for public use, unless 
, re be.a-title from the sovereign. . "The law 
-~ declaes,that- those things, gue son establecidos 
-¢ ortogadas para pro communal de cada ciudad © 
pill Reo are the. only. things ‘that beleng to 
aeespanlty. Pat. it ms 9. 
“ ag 
oll, The judgment. decides the only nein at 
- iasue between the patties. An absolute title to - 
' the premises was set up. If the plaintiffs claim-- 
. ed only, the use of the property, as @ common, 
T why. did. they hegin by asserting that their lots — 
“} are lying, as they were originally granted to the 
1 former proprietors, front to the river or. quay : 
_ Surely that situation could nét give to the plain- 
tiffs any more rights than to all the other inhab- . 
+ itants, of the city, A common: is given by the 
_ Govereiga for the benefit of all, without any dif- 
.  ference—if, therefore, the property in. question 
‘was a pablic common, it was altogether imma 
i Vou. V. oo a i i 
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; ane oe the: plaintiffs’ lots were a ate 
_ front to the river ot in the back. part: of 
oo team town.: ine, Bis abt ag * 
Deas: Sey catenin that siithenpioin uid 
the property was made to theingreat 
and injury: if. they intended. to claim only 
use of it as a common, couldithey witha 
of: propriety, use.any such language ?.D 
not know that any..man might, with » 
mission of the sovereign, do what the def v 
did, and that praises could ral of itt 
Partida; 8, 22, 3. iil 
“Hf thay intended to claim only the vine 
property as a public common, would. they hay 
alledged that the judgment rendered. age in { , 
mayor and aldermen, and, quieting the wefan 
dant’ in his possession, had ‘deprived th 7 0 
their séveral and proper rights? No 
would have said that it’ had marina” 
the rights which they had in erred 
the citizens. ghia a 
If they had claimed deity the use, as iney ey’ 
now pleased. to say, wonld they have’ + | 
thatthe enclosing arew of the property, in-tam 
seqnence ofssaid judgment, wasothe ‘total W 
straction of their fair and’ equitable ‘tithe: ii 
rights? :'Most:addoubtedly not. They ‘Kiet 
"i “ “well that kbs can wey that he bas a i 





a: PUR PAE. OF scidaiamaasis at as i. 
- Gilevor: rights to. 2 thing which has not,o9ased a 
sbe.a public common, and thai no title is, me- “= a 


_ggssary for a resident to make use, jointly with Cosnen aie » | , 5 5 
4 repofiaplace really. commons: Buse 


4 


alledging, in their petition; that ajudg- 

th rendered against the mayor, al- 

and inhabitants of New- Orleans, quiet: 

r Si denies in shis.,possession'?’ | If: they 
-_Agmselves do>thas disprove that fact after hay- 


nothing bat .awery bold and: false as- 
mn of indefinite ‘title and ‘rights to a- nh 


pannel epee shervihasp 
, : ie hb es £ 

W s/hekiDe With ccephdened, ane adyibe te 

pcallicindhne, qpilomsied singh SOT eeEy 

p lipendin ing nel 


if i ee 
? 


! 





=. ours nat the question velaive to common, was di 
© Gawy Mint there was nothing of the kind Pes 
Meaaror ba. SE eee eoaiamanall 


mused. 


permitted ‘to add, that the plaintiffs th 
as well as all the othersinhabitants of? 


leans, were parties tothe cause in which 


decision had taken place. ‘They. could ng 
terwards put ityagain-at. piper: “« 
own and private names, ‘or in, then 
public... Finally, they ogpjd have or clai 
right to, ,or use of the premises, as,a c¢ 


. They were parties to the ca 
petition. — wi gate 
Was ienndeatian ‘ make them pie 
suit, to sue them punter ‘No'man 


mon sensecam:prétend ite: (| /8/% “" 


The act to incorporate, the city'of Net 
Jeans, passed: the 4‘7th of February, 180 
4st, prescribes, that: ‘all pretend trate: 
itants thereof shall be a body: corporate; 
the name of ‘the mayor, aldermen dnd ir 
ants of,the city of New-Orleans ;’ and: by tf 
name they, and their successors, shall be 
in,law, and be capable of suing and.bei 
and of defending,in ajl courts, aud ini 
ters whatsoever,”’. It saya, sec. 13th, that 


estates, whethap real or personal, the rig 


ad 


- The question was decided.» c goth agile : 


fag 


(asia 
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| OFTHE: g STATE Or LOUIETANA: 

ts sine ‘or property whatsoever, which + 

re frit to the'city of Néw-OPleatis, 
Sows its wse-by the cabildo; &c. shall Cusnér 

nln in fhe aid tihyor} ‘alderaied ‘and in o 


af nits!” eis tad AL YR One®. ete aoe inet 

. stheteforé, as the plaintiffs thetneclves state 

- iptally in petition; — by 

P perigen eho wwe the ‘sdid"nayor, 

+ eh adit Toile ita rit, iva er : 
4 hie ponsession,’ and ‘catused ts feincts’td be"dée 
 troyeilias’a public nuiswnes; ‘and under pretetice 
toa the premises weré;” Whint they call;’a Cont- 
7 public. property—it’ is evident that ‘the 

> present defendant has sued’ the ‘only “persdne’ 
|. whom'he-could legally sue—the ‘only persons 
who wére exetusively vested by taty with every 

mi ' Adtid'of rights to property belonging’ t; or held: 

Hi] for the tise" of the city of New-Ortentit’ ‘and 
. the jodgment: obtained “against them is binding 
against the’ plaintiffs As well 'as’agdingt all thé 
> pltizens of New-Orleans.* ‘To%pretend'thé coi 
re 7, "woul go to assert that, after Waviig te 
_ gally silenced, by’ a'soletmm judgment, thétn-* , 
founded claiins of ‘a corporation, ‘a party should 

| be obliged: tb defend his’ jist rights! against all " 
tlie members ‘thereof. The law ‘did“certainty"” 
“nol intend any such’ thing—a doctrine éf that’ 
patpemnie thousttoub—if wane pubiic”® 


4 





"846 3 CASES IN (RHE SUPREME coune a 
Bag’ Davie. themselves, Ihave obtained a sentence y 
uv, declares that a property, claimed by th : 
Gaunt 4+ public property or common, is my owny Liga 
Biss afierwards. be. called gupon. by an indis 
 ~.. put-the same question at issues»: yl 
_ From these: observations it followeuthat 
judge below. .was bound, by the petitionensh 
shewing, to look upon the peiiagied as, reing 
Test, could not, view their claim, otherw 
an. assertion of, private wight to a. privat 
perty, and. was,obliged. to, decide .as,/ 
Could he, since it.was shewn by,them t 
property. was.not common, think, 
claiming the use of thé va-umhieal ae 
mon,-particularly. when in- their petitiongs 
do.not say a,word, of that pretended.,.right 
use? ‘The thing is too absurd; to obtain thats 
it wonld haye been nocanaarj omhow pat 
| ~property was.a common, , and; it.could " 
done. .The contrary was decided, ond fy 
settled, between all legal parties... y 4 
_ Woe may,. therefore,, safely. 7 | 
_ respect, therb.is.no, error. whatever in the m 
ment of. the. district court...» .««; is i 
But, says the. counsel for the pla 
appellants, should it appear-that the aullit 
this judgwent, haa .in any degree heen occadid 
ed by. the indistincinéss, or want. of preci 


Hah 





2 * pnenndeonaoownis:: ¥ : 
Pipette eu my bere meee 


- > eee eet ae NO | leas 
ug n T answer,’ Uietetenbiniitcnncanae 
jadgmenti-°'T hetplaintiteystaitticin past 
sprayed tobe maintained in theenjoy- . 
"pent of theirlegal rights, » vand thatthe defen- 
genes: rar crepe com- 
¢ ee oh i Need liked re : 
Wid. they mean by their legal rights ?- 
ey pr duced ne 'title; the" cotirt Was boand’ 
y that they founded thet upon these’ 
sy Sid, "but Tidt prover; to be in- the 


MP hereoart, accordingly, decided that “wut: 
‘qords, arewords of bearer atid ton |. 
| wepiioMntérest- whatever “8 ee 
| WMfo'shew the" correctness of such a! décisidn 
- iyuités but little trouble-and reflection. 

et us recollect, that’in the very same: peti-” 

‘ in” which the’ petitioners ‘state “that thee 


We ay as they were’ originally - fee fies ‘ 
Wisenie; x ony, they -aMaitpe nena te. 
rode of groand between thei Tots*and qe’. 


y, levee or bank “of ‘the river,’ whith théy 
tty," e public common, © © | Skee te Comly 
| Mow if this be tru, ‘and they cannot catitra-* 
dict it,- what becomes ofthe: words facead" 
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ae 2 Oan those words convey to, 
ar! interest in, or to that common? Nof 
‘Gator taco therefore:!that: the aye ds fac 
Bases. serted in. the original grants, wt thich, . 
. is nobin. evidencey they cannot be 4 
otherwise’ thanas mere desc 
it cannot. be supposed, that the: conte 
using them, intended.to interdict to hi 
to the city, the. right of disposing of 
mediate. ground -ae.,lie, pleased ; if. ened 
- been the.intention. of: the sovereign, chem 
-eertainly,- instead of those qwords, 
the words faced.la.commune, and ¢: 
case, let me be permitted to. doubt: desta 
words would. have the. effect. of, preventing:4 
building on, the premisgas for the thing we 
not have ceased to be common ; if, for exam 
a church, a market, or a publick, hospital 
been erected thereon; the. rights, or , 
coming by such words face é la commune, ¥ 
not. have,b«en affected, as the same woulld hi 
continued to.be of a public common nai 4 
4 The, court. was.therefore. right. in, declaring 
that, those words, in this case, convey, nod 
terest whatever upon that intermediate ground 
which is said to be a common, and, which, 
proven to bea private property, by the. judgment 
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| 8 seat OR -LOUISIANA.- 
intenes . ar’ 
aot (th pean om or 
na ee 


j i . : 

ve ; a a aks | : 

a as 6 Pace wane 2 ms 
S ; 





ay ehterly ii en Ae 
tiffe must again be rendered: ~The | 
tape 
in defeat oft fs rs 


! 





1h Bb, i : . : L ws ri 
_ Pemuppagpan on» course, ‘of , 
a ys ; fab re hs seal ir: deebiget 
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| Mis mt rv jeg? Upon 
one, sro ths ement b 
Sane. 


forth or etait voici Pook am 
- Lomi SMieiamnss fo dowsiiai. ite ye fee sini 
- !Phis:court-thorefate will, “jeanne 
one. lata at tan janet 
ct: "del Ta ee eg 


points of view, as.a.claim.te the prope 
COMMON.) yf n! Sy? agian Pe 
thejrecord. /Agsngelaim .torthe me 
chow that the reopen eit 





ety © otal Depot. 





Ce Waits 54 18 20th ameenaate et 


hee ode oh (ats 





facts assumed by him, coma 
ie evidences As to those of the latter 


itis sufficient for-us to'observe,‘thab this 


0 the factsin-aygiteiuse, 
y appear by a’ statements Sethe, fo 
as givens inthe reeset a li 





An endicmnastnitanest errors 
first class. does really .exist, as stated dy, 
counsel of , the the plaintifls and appellants, ik , 
cessary,do@kamine. minutely. the.; decl : 
and. complaints, in thoppetition... "The 
amounisgéo a genggal denial of all,tbe.a 
tions of the,plaintiffs, tending, to prevent th 
fondent’y ‘enjoymeni: pfxthe penises I 
': these allegations, itis believed to be altogg 
~ impossiblé to.ascertain. what sah the sig 
‘claim, or .what, injury. jp sheitys ey 

~ | ygomplain-ofyas,origipagingin th cae ‘ 
defendant. «.» . we: . oe tots ne cana ae 

_ Phgy state the lotof ground,,onawhic 

, i ghrp eubliy hee dalandiantasa ; 
emery to.a,publicicommon, » ewe i a 
e Aeeipalaiaicissisanebiin comma 
the property ‘ofsthe plaintiffs they aed 
right or interestia-it thansany, othe 


the town: and: by their, o te 
pilin. has been aed dodged 9 
- peteni, tribunal, that it is not;e public. comma 


- 


Lee ae Bah ae err ee Bie. 
oe ig a ee 





‘sieton im chepeoieien of eanic privat eee ae sd 
zg property: It is true that they claim sseveral Ciave be foay: 
meme rights; but inno place: do they:say Buse 
| Gat these rights ‘are—how they.originated-» % 
* yethe Miey*be of ‘property in the thing, or 
‘(iit it-shotld not be granted or appropitiated to 
parate and. unlimited ‘use of anyjindivi: 


3 Mbertijaser ther, ‘in violation. of :the 

| geod faith, which ought:to have been observed 

es “to the! dtiginal ‘grantee’s ‘in other words, that, it 

| Wie ‘gtanitable as agaitist them, and that the 
Dsl null and: 'void;/on account of featid or 


fe of grantor having made-iticontrary 


“obligation, either: ‘éxpress‘or implied, 
atiatag “out of the: original “ira ‘Tots; 


‘ onsite estar imag 
| te corpération ‘ofthe city, asset forth inthe 
hagedeprived them of théir several aind 


‘Dibpe matiecscn in-any distinct: * Maziner, - 
specifying!’ designating those’ Mig btsyuthe 


VoL.v. $2 
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plaintiffs finally. alledge that «6 the dant | 
still persists in making «preparations to baildgs | 
the ground in dispute, notwithstanding! cir | 

terdiction,: to the total destruction of ! 
and. equitable title and rights ?” What. tle? 
Whatrights? Title and rights to the di 


property? No—fol “they have before 


that itis a public common. Being a. 


they: cannot legally claim any prishiold 
property in it—and, considered merely asco 


monéts, their. rights have. already heres : g 


on, by a competent tribanal. 
The circumstance ‘of t the district court I 
decided that the plaintiffs and appellants h 
no ‘title: to. the lot occupied by the appellee, 
perhaps,’ more. than ought to have been d 
as it does, #0t clearly appear that their ri a 
private! property is put ‘in issue, by the p ih 
ings in the casey But this ought, not to. vil alee 
the: judgment, if it She’correct i in other respedt 
It is a, judgmen y which the. Deine a 
tion ‘is, dismissed—and, in the opinion | 
court,;properly so, as being 80 vague an 
certain, that: no final judgment or, ieee 
made thereen on the merits of the Case, 
Tt is; therpfore; cere adie - 4 
creed,'that the judgment of cour 
affirmed, with costs, doit ie 
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“nooks vs. SMITE. 


w Ani from the court of the first district. 


wii |. The power 
_ of the 


ir co J. delivered the Spinion,, of the § yr pry 
@art. In a former case, that of Rogers 1 
L. Be ll -, p, tried before this court i in June 1815, 3 the state, > 
i Pin, 665, it was questioned whether the ibaa et ten resid. 
os ice of special administrator of ce “vacant ontoa 
; ) created in 1804, by an ordinance of the 
, persomtien acting as ‘governor- general and in- 
‘of ‘Louisiana, ever had any y legal. exist. 
| aby and, if so, whether it stood unrepealed, 
Thid’ court decided both these questions in the 
ative. It is now asked whether the pro- 
.. s of that ordinance extend to the estates 
if atic ‘citizens ‘Of this state, who A to die 
ee ‘city of N@w-Orleats, before eines re- 
a “dill there two years. — 
Phe expressions of the ordinance are these 
@ whenever atiy person, who shall: not hive re- ; 
; in this*city for more than two years, shall 
die intestate,” &c. 


ge | }'The plaintiff contends, thai’ the Weta’ “ any 


“petion;” aré so”"comprebensive, that they’ ex- 
dltide’ the idea of exception, and must inevitably 
iWtabrace all descriptions of persons, nd’ matter 
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: from whence they came to the’tity of | 
‘oe leans. In support of that position, he relies 
Roszes this’ general rule, that “ whenever a law 
serv: and -free*from all ambiguity, the letter: +a 
not to be disregarded under the pretext of p 
suing its spirit.”” Civ. Code, 4y-arti 183° 
. Surely, if the words « any person,” ‘ 
taken separately, without attending to the'sdigy | 
of the whole law, and to the connection off | 
‘different parts, they would be applicabléjiudi 
‘criminately, to’ every ‘body. But, whe 
whole dispositions considered together) th 
are found to‘be circumscribed within mor 
row limits. ¥ 
' The estate of an individual dying a at J 
Orleans, before having résided there we 
is to be disposed of according to the or¢ we r 
But, ‘ifter’ a residence of two years, whatil 
be dome with it? The answer is, eee 
then ‘be Governed’ by the general lawa'« 
~ Géuntry, the’ laws, which-prevail-throughou 
tate, ‘and dire’‘énjoyed,'as well bythe jit 
ants of ite remotest corner, as: by vthose 6 
‘capital. Now, tan the citizen of any part 
the state lost, even for a moment, the benefit 
those laws by" bein ito New-Orleans ? «iil 
position is unteriable. And. will he, ‘after ‘ 
dence of two yelrs in the city, be 





OF THRIOPATE OF\LOUIBIAWA:, - 
of thosevlawe? Thiei. dee nabs gas 


es asin toadmit of ‘serious inquiry, {yh bug 
tat | :;'The ordinance then, though perhaps wanting nl 

tit | inwaplanation; shews itself sufficiently. to, be 

_ fatended, for persons coming to Néw-Oriéaus 
F — citizens ot bambi. 
Pili wie teat meen 4 

ip therefore, ordered, adjudgedsamdede: 
ey thatthe judgment-of the district.court he 
~ a pacenees ob spurte by the xn 
i, Vaeg ek ‘tae oi aig wiee 


fire She i, aren fr 


fore 


AL frem the ewart of the first district. The signa. 
wa 4 * ture of the en- 
4 abe: " ,.{ dorser must be 
Slesimexe, J. delivered the spinten of the En ee 


ittts | This case Wasfirst submitied to this =" A Beyer. 3 


lint: withoud: argument. ;, Judgment was ren-<cive! i, 


’ deted on what:appeared to bethe only point ia» * i epee 
: ie 8 Ante 168.6 A A:np-hesring having the 4 drawer. 


t 
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Stee order of M‘Master and a 
and endorsed. in «blank by. the: papenis 4 
_ subscribers bering filed thiplenti de 
d as ax’s to be admitted andiclaased mam thorel 
? of their estate. . 
The. citcumstances undeniuhich't 
are said to have been delivered to the p 
- were mentioned by the defendants as ‘ta 
~ merly sdisclosed .to the: court*in ano 
The identity. of the \notesy ap ooreruney 
established, and no evidence: having beens 
duced in the presént case to shew tliat the 7 ai 
tiff is not the absolute owner of them, ‘the ti 
must. disregard ghose allegations, and trea 
plaintiff as #hé; bearer aid owner of the i 
‘It appears that, on the triat below, the f 
tiff contented. himself with proving the 
ture ‘of the subscribers, Duncan and Jai 
-and omitted to identify that of the etfdorsén 
It is, not disputed ‘that; in’ a suit against ne 
‘scriber of a note of hand, the bearer must p 
the signature of :the endorser 3 butrthe p fi 
thinks that this defect is cured by the adimi i 
made by the defendauts in the statement fe 
that the notes shall be tead in this court,’ 
admission, if-unqualified, ‘would probably ei 
any defect Sd proof with respect to the « 


ment agreed to be read, it necessatily impli 
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‘guatthe paper this introduced’ sdbnaniaeteal ad 
o aw ‘but’ here ‘the’ defendant hag 
, » to ddmit these notes as evidence only 
; as they ‘purport t6 be made ard signed by Dons at 
an n aiid Jackson, it being expressly déclar-.° pines 
g the'statement of facts that no other proof | paw 
ia of the siuature of the'makers was SS 
wed. In the face of such’ ‘@ declaration, oo 
ment that ‘the notes shall’be read, can-" °°" 
sored at adit ot nl th ig 
a: bat: ea that of thé” 
, t, a eS 
5 fe must, therefore; say, ‘that. the defect of 
de Mi ris not(cured, ‘and that “the plaintiff, ~ 
failed to prove the-siguature of the etl 
cof the (notes, 6f which Ke laims the 
ee oor TE 
(- Yatwths 
By re, , caleti sajudgeland des ~ 
; thnt ‘the judgment -of the district ¢ourt-he 
piled, avoided and reversed; and that judg’ 
sn [ieisatehod for the:defendants, avin acai 
: uit, fi" ity % 1s TREE. « a 
age (NGO ihe enitey§ Caaf. Ta: * its 
— the Pail Dunoay ie he de" 
fendants 


Paco gm ar Af is. ate AF 


) ape al? id O'S & 
“es ° P) Po 


ST 
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5 MORGAN me FOU ft ow ee : 
ours dean | ef ei from the court ofthe Arad 

The vendee, erg] Ae neal 
sa, ber” Maxey, J. delivered. the, iot OH it 
the land sold Court, This action jn Beoightytit in the, 
oo rereoeee Game, ‘ott bond: given by one of the: 


eet of ne, ants as principal, and ¢hejother as.a.eurs 
pina ¢ discus: the purchase by:the principal: of a:tractes 
gold: on an execution. ~The first partig 
bond, ‘is in the ordinary form, of the y 
éf an English bond; in-which the | 
thetnetives, “jointly! and evan in 
of $8780)" for: which the premises were:a ; . 
as usual, for double the'sum, .Thé stcovd a 
is in the forni'.of the :condition of an § 
bond, it’ recites the sale ‘of the premises 
the exeention, the adjudication: af. them, 
and concludes with the. condition de 
ia Rbglioh -bonds,: that.on the payma 
purchase mouey,:the bond willbe nullat 
The answer avers, that the defex a 
not indebted to the plaintiff, hihsindinnd of th 
Young; hie principal j in the: bond, is; acnéill 
‘of one of the ‘persons, for ‘whose ititensatl 
suit is brought, for the som of $217, for | y i 
he has, at the time of the answer, & sult 





ax. ee 


OF THe STATR oF LOUISIANA. 
ponding in the court he is sued in—that he. is shat 
! qreditor of another.of the persons, for whoy AW 
le ; duterest the suit is brought, for the sum of $280, fa 
A. for professional services—and that he is ready Youxe ye 
‘ to. pay the balance. . Stes has ik 
“The district court diomieged. the shit being 
‘@f.opinion, that ‘the sheriff must, first resort - 
_} tothe mortgaged premises, (the land sold un- 
‘en oder theexecution) and in case: that should be 
sufficient, then the estate of the purchaser, as 
‘well-asthat of his surety in the bond, is bound; 
othe decree then would be, that the mortgaged, 
property, be. first sold, and in cage it should ~ 
mot be sufficient to make the money, then for 


ste balance, execution should go, against. the 
estate of the :purchaser and his surety—the 


lenis . 


" aaurety is only liable in the event, that the moré- 
‘gaged property should be insuficient : : it must 
e first discussed.” 
', ye@Afrom this judgment, the plaintift appasiell. 
The tatement of facts, admits. the execution of 
‘and an amicable demand. ‘ 
ase has been -qubmitted to this court, 


4 = ‘The allegations: of the petition are » not heat 
as ) by the defendants, and the facts alledged i in 


” Wie answer aré notproven. °° 
i ‘ye defendant Young, the principat obligor, 
i, ee 6 


ar 4 


s 
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plane himself personally to pay the 8780, 
Neo price at. which the land had been adjudicatad 
POS, Sim: and. although according to the a 

| Yours & ar. 1808, 15,: he gave a mortgage ani... 

: are unable do, discover, on what ¢ 
“district. court, assumed ‘the - position, .£ 
land ought to be first resorted toy. eines 
purchaser was not to be personally a 
Aill the land proved insufficient to pay the 

The other defendant, who bound hi 
solide with the vendee, appears to us to,b 
liable toa auit immediately. . Civil Coide 
_ art.7./ Admitting that he had a ight § 
quand ‘a ‘discussion of the, mortgaged: p 
or any other property. of the principal 
yet-as hedid not require ‘it, the. pla 


entitled to judgment. . The; vcrediton dl 
bound to discuss the ptincipal. debtor’s pn 
ty, unless he: should be required s0 to do 
rer’ Oing Code pets i 


igh % 


Thi is, i ccdetéd, adjudged | 
éreedl, that the judgment ‘of the dist 
_ be annalled, avoided and. reversed: 
ceeding, to give such a judgment, as in our va 
diba,:onght to. have been. given in the’ dial 
court, we order, adjudge and . decreas hs 
Maiphnisit on appellant, do recover front 





inating Renee ranaee oe 
swale interest, ‘from the fourth lag 
wt Beebe _ ‘until paid, with costs ee yas 


teh 


pinta : _ Yous & ar. 


‘forthe pitt, es for “ de- 
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| PIERCE vs. GRars A ALS” 


if 
: 


— fromthe court of the third district re 
‘ sie, oil ; ‘donation-to.an — 
.' infant, of slaves 


~ oMaermews, J sailed the ovation of the deliveredtothe 


- doneé’s father, 


‘ 4 court” The plaintiff and appellant; claimstwe yi os 14 

"lates from 'the deferigants. On’ the “47th of docs Sot for. 
 Aiigust,” 1809, he purchaséd from Philip A’ t the gift ope 
Gray,’ father of the defendants, eighteen slaves, 


rp 


4 sa tien, thé me now claimed, as s hav. 


. for said sta.” The property remained 
in this situation, “till the 17th of September, 
1814, when the donor, seems fo fiave changed 
uh his benevolent intention towards | the donees, and 
: Aeétired before the inte af the*parish of _ 





¢ 


“nay Da ciatia;. his willsatd. ds desist: reve 
ww. ‘the deed of ‘gift executed by biniy ip 
Pisncs. - 1809, before Wm. Lewis, eB 
aus &ax. trict of Feliciana, —_ wel the g 
‘of Spain.” Pre ; ry 
' The: fact: of . the, written denatnai : 
_ by..the plaintiff,». appears so conclusi ive 
the introduction. of. the instrument, intend 
a revocation of the donation, that it ix - ou 
unuecessary, to notice the bill of excep 
the defendants, on the introduction.of p: 
dence, to prove: the acknowledgmen 
. plaintiff to that effect. >... « a 
‘. The only question of law, which a 
‘of these facts, is whether the, donatia 
perfect and irrevocable,gwithout any f 
ceptance, for the infants by their se, 
ther person. +. * 
According, to the rules laid devn,: on 
ject of Sonations; inter vivos, it is clean, { 
the donor fs bound, only from. the acet al 
of. the donation, in precise terms;.and: thab! 
produces no effect, except fromthe day _ | 
accepiance., Civ. Code 220, art. 54. 
the case to be decided by these rules, itis 
bable, that the judgment of the dietrcti o 
‘ would prove to be an erroneous-one. - But, we 
are of opinion, that our code; does not proper: 
2 Pas heats 4 











| ; the’ rales; by which tictpbea dis. ea Die 
"eb. 1818, 
pate. between the parties, must be setfled. {9 6 Ua. 
“ iPhe.contract, was made under the Spanish aes 8 is 
ov and the-municipat laws of Spain Gasrs tas 
“ gre alone applicable to ite, These, itis believ- 
"ed, are not so rig@rous as our-statute, in réquir- 
ing a formal acceptance, in order to give vali-' 
ity. toa donation, or to render it perfect. and 
| jmtevocable ; except in the cases ‘laid down'as 
‘ingratitude, a change ‘of situation in the donor, — 
who has given the greatest part of his estate,” 
~ the ‘subsequent birth of children &e. which ap’ 
am piy to ‘donations, complete as io form. | 
z Gomez, in his Voriw resolutiones, lays it 
down, on the subject’ of. donatious, that they are 
> éxecuted. in two modes: by delivery or promise. 
by delivery, guando nulla precedente promissi- 
- que vel abligutione-quis tradit suam rem altert 
\taued, donationis ; guia <tunc statim valet & 
® ‘perficitur donatig; et transit dominium & 
.. “plenum j jus rei, in accipientem, ex titulo-& cau- 
y - th, donationis.. A donation by promise, is-when 
» ayperson obliges himself to give or deliver some- 
- thing to another... If.a donation, accompanied : 
by, the delivery of the thing, be complete: and - 
‘perfect, it follows, as a necessary consequence, 
“3 me saacliy to be considered as a on 


A 
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wien part .of the donor, anlage for causes 
Feb. 1818. 
worw Tized bylaw. - 
iol The donation made by the plaintiff 
“nase & a pellant was not accompanied by any fe ms 
_ livery of the slaves given: to the Appell 
_ any person for them ; but they were: in 
possession of their father, who held them 
the execution of the deed of gift to his infay 
children. He was the: proper person: 0 tea 
received the donation for them ; and ‘haviiy 
ready the possession. of the slaves, no 
delivery was necessary to transfer the ¢ " 
of them in full right-to the donees. brn . 
_ sider the slaves as ‘having been*in the : 
-sion-of the father, under the donation” 
children, and held for them, from the't 
the execution of ‘the deed of gift, to the on 
mencement of this action. Was a aires: Y 
ten acceptance of the donation necessary; '6r 
part of the donees, under these civcum am 
to render it irrevocable by the donor? 
court is.of opinion, ‘that it was not. It is 3 
duubiful whether, by the laws of Spain, he 
acceptance he necessary in any case, whe 
delivery of the thing ae the: | 
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on Dentatiensy n, 8.» Itis true, And i sesiinac 

donation to an absent person, it seems ‘requir. piers 
: - ofl, that the title -or deed be transferred ‘to the — 

- donee, in. order to render the donation irreveca- Grurs iat. 

“ples or that a clause be,introduced, by which 

‘fhe notary or officer. before whom it is. made, be 

requested by the donor to accept it for the ab- | 

_ gent person, and that he. then takes it as if ac- 
. cepted in.due form, Febrero, 1,5, n. 19., These 

: regulations are confined to absent persons ; and 
. we find, in the same.books, x. 30, that a donor 

cannot revoke a donation, made in such a man- 

! 80; as to. substitute.a third person te: the 

: ‘donee, when the substitute is an infant. 
ty Fron this view of the case, we are of opinion, 
Aha, rr of the dlateict court is cor- 





